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Question 1 (35 Marks) [35% of overall mark in this unit] 


You are an Investigator in the Office of the Legal Services Commissioner, New South Wales 
in Sydney. Your job involves investigating complaints made against legal practitioners by 
applying the relevant legislation and rules that regulate solicitors in New South Wales. You 
are required to write a report for the Legal Services Commissioner about Annette Lawson’s 
conduct which is the subject of a range of complaints. Your report should address the 
following: 


e Have the claims against Lawson been submitted in accordance with the 
requirements of the legislation and rules? 

e Has Lawson breached any of the legislation and rules regulating legal 
practitioners in New South Wales? Which and how? [Assume the Legal 
Profession Uniform Law and rules apply]. 

e The courses of action that are open to the Legal Services Commissioner 
and the penalties that may apply? 

e Are there any other potential actions (and remedies) that the claimants 
might pursue independently? 

e Justify how you treat this matter and the advice you provide to the Legal 
Services Commissioner by referring to the relevant legislation and rules, 
and cases if appropriate. 


Complaints against Lawson 


After receiving a bundle of files, you are surprised to find that there are a number of complaints 
against a female lawyer, Annette Lawson, who has been a sole practitioner in the town of Port 
Macquarie (NSW) for over 30 years. As is your practice, you search the database and find that 
Lawson has previously been investigated by the Legal Services Commission, and you note 
that she was disqualified from practising 10 years ago and has not applied for readmission. 


Further, you are surprised to find that one of the complaints lodged against Lawson has been 
submitted by the Law Society of NSW on behalf of a Supreme Court Judge, The Honourable 
Justice Foster. The complaint concerns a private letter that the judge received from Lawson 
about the judge’s actions and decision in a matter concerning Lawson’s client, Jerry Packer. 
The following is part of what Lawson wrote: 


As solicitor for the Applicant in this matter, | have serious concerns about your conduct and decision in 
this matter. These are: 


The somewhat immature and inappropriate comments you made to me at the first directions hearing 
when you responded to an innocent reference to yourself by me as 'registrar' suggest that your 
displeasure in being referred to in that way may have impacted upon your ability to exercise the 
degree of objectivity required of an officer in your position in determining this matter. 


On that basis, notwithstanding that | consider that our client has grounds to appeal your decision — 
and that | consider that your conduct in this matter is questionable and further that the Australian 
public and democratic values require and deserve a higher standard of decision making in regard to 
reviewing decisions of political officers and their agents than that evinced by your reasons — | 
consider that many of the points raised above indicate that your decision was likely made without 
good faith and with bias. On that basis, | am extending to you the courtesy of asking you to vary your 
judgement before it is entered and before | submit it to appeal. 


Other claims have been received against Lawson. John Berry, who was represented by 
Lawson in a criminal matter, which has just been finalised in his favour, complains that he was 
shocked to hear from a friend that Lawson has posted a comment on her Facebook site 
boasting she has, during the last month, successfully defended a person who was actually 
guilty of the crime. 


Question 1 continued on page 3 
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Hardy Normal claims that Lawson recently acted for him in a conveyancing matter — the 
purchase of an old house on a site that he intends to develop. The matter was settled a couple 
of months ago, but he has since been contacted by the Office of State Revenue requiring him 
to pay the stamp duty outstanding on the property. Normal has a receipt for the funds that he 
deposited into the law firm’s office account. Further, Normal has now realised that the local 
council has an easement that runs down the side of his property which effectively reduces the 
size of the land and consequently the number of units that he can build on the land. In addition, 
Normal has also discovered that Lawson received a commission from the real estate agency 
involved in the sale. 


Another claimant, Felicity Ferrell, claims that she has known Lawson for many years. In fact, 
she reports that two years ago, when Lawson was acting in a conveyance matter for her 
(Ferrell), Lawson asked whether she (Ferrell) would provide her with some funds so that she 
could pay her staff. Apparently, she mentioned that she was going through some financial 
difficulties. Ferrell agreed to do so. Since then Ferrell advises that she has asked Lawson to 
repay the money to her on a number of occasions, but Lawson has threatened to ‘spill the 
beans’ on her. Ferrell explains that three years ago Lawson acted for her in a litigation matter 
in which she successfully claimed damages against the Bunnings Store in Port Macquarie, but 
she admits that Lawson persuaded her to exaggerate her injuries in an Affidavit, and that this 
effectively inflated the damages award that she received. 


There is even a claim from two of Lawson’s employees. John Burt and Gladys Jones claim 
that Lawson has not paid the employer’s compulsory contributions to staff superannuation. 


35 marks 


Question 2 (15 marks) [15% of overall mark in this unit] 


[This question has 3 parts, (a), (b) and (c). All parts must be answered. Each part is 
worth 5 marks.] 


In answering the following questions, students should, where appropriate, refer to the relevant 
legislation, professional conduct rules, case law and, in some instances, might find it helpful 
to refer to academic commentary or reports. 


(a) Bernadette is an Australian legal practitioner. Although Bernadette enjoys practising 
law, her real ‘calling’ is whales and their well-being. She is distraught by community 
ambivalence to whales and has pledged to protect these fine animals at all costs. To 
this end, Bernadette attends regular protests at the Japanese embassy in Canberra, 
and has her own blog where she criticises Japanese fisherman for killing whales in 
Australian waters. 


On two occasions she ran past the Japanese consulate naked, her body totally covered 
in body paint containing the words ‘whale killing is mammal murder — homo sapiens 
unite to save whales.’ Although police were called to the embassy, no charges were 
laid against her. Bernadette ran off when police approached. 


However, she was captured on video and film by local television journalists. The 
headlines in the next day’s newspapers read, ‘lawyer wishes whales well’ and the front 
page contained a large photo of a naked Bernadette. 


Bernadette seeks your advice as to whether her behaviour has the potential to 
affect her practising certificate. 


5 Marks 
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(6) You are an Australian legal practitioner who acts for Jones, the owner of small toy store, 
in along running commercial dispute over a breach of contract with Smith, the owner 
of a manufacturing company. The parties have been ordered to mediation by the court. 
The day before the mediation you receive an actuarial report that indicates your client's 
losses from the breach of contract are not as substantial as has been claimed in the 
documents. This report conflicts with a previous report you have provided to the 
solicitors for Smith. 


What are your obligations? What matters must you consider? What advice 
should you give your client? 


5 marks 


(c) The doctrine of ‘imputed knowledge’ assumes that all lawyers in a firm know what each 
lawyer knows. 


Do you think that this doctrine is now outdated given that ‘that a good deal of 
commercial litigation is conducted by a handful of very large firms.’ ( Village Roadshow 
Ltd. V Blake Dawson Waldron (2003) VSC 505 [49]. 


5 marks 


Question 3 (10 Marks) (10% of overall mark in this unit) 


“..rules accompanied by the threat of sanctions are likely to be relatively ineffective as 
a means of controlling unethical behaviour. One reason for this is that so much of the 
work done by lawyers takes places in private settings and is unobservable by 
regulators. As a result everything will depend on the ethical sensitivity and commitment 
of the practitioners involved.” 


Richard O’Dair, Legal Ethics: Text and Materials (Butterworths, 2001) 5. 


In your view, do the four (4) approaches to lawyering as outlined in Parker’s article 
provide some guidance in developing the ethical sensitivity and commitment of 
lawyers? 


Christine Parker, ‘A Critical Morality for Lawyers: Four Approaches to Lawyers’ Ethics’ (2004) 30 (1) 
Monash University Law Review 49-74. 


Discuss this question and the quote above by referring to the Solicitors Conduct Rules. 
In other words, do any of the four (4) approaches to lawyering help you to deal with e.g., 
instances where your personal views may conflict with the instructions of the client. 


10 marks 


Please remember - This examination paper MUST BE HANDED IN. Failure to do so will result in the 
cancellation of all marks for this examination. 
Writing your name and number on the front will help us confirm that your paper has been returned. 


